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“Our Constitution was prem- 
ised upon the sovereignty of 
the people. The men who 
drew it were wise men and 
knew that even a majority can 
be a tyrannist group, that even 
a majority can be as guilty of a > 
great oppressions as a king or : 
as the Central Soviet Com- LAW JOURNAL 
mittee.” — Justice William O 
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Report to the Reader 





* 
The recent trend of the Tax Court is 
away from the “purchase rule” in the 
case of personal-service partnerships. 
The theory is that, inasmuch as there 
is only nominal capital investment 
and physical assets, the payments to 
the estate are payments of income and 
not capital, Mr. Tye points out. 
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Problems in Replacement 
of Life Policies 


By H. HAROLD LEAVEY 


The issuance of a duplicate policy 
often precipitates unpredictable and 
unfortunate results. Mr. Leavey has 
conducted a survey which illustrates 
how the insurance industry is coping 
with these ever-increasing problems. 


Survey Data 


Replacement of Life Policies 





The author gratefully acknowledges 
the assistance of a member of his law 
department staff, George Ebling, in 
the preparation of this paper, which 
Mr. Leavey presented before the In- 
surance Section, American Life Con- 
vention. Mr. Leavey is vice president 


and general counsel of the California- 
Western States Life Insurance Com- 
pany, Sacramento, California. 


be 
those States j 

fli those states requiring 

approval, must the form of 


proved Some companies 
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Forms of Affidavits of Loss 


Reason Given for Caution 


eT 


Replacement of Life Policies 





Waiving Requirements for Surrender 
Will 


1609 
Swyger l Durham 
pany, 2 Life Cases 
(S. C., 1956); Fletcher 
779, 94 N. E. (2d) 916 (In 
v. John Hancock Mutual 
pany, 182 Atl. 472 (Conn., 1936 
Mutual Life Insurance Company 
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Public Policy Argument 


Replacement of Life Policies 





Gift Cases 


Reseat 


’Shaw v. John Hancock Mutual 
ance Company, cited at footnote 6 
Witt 1 John Hancock Mutual 


ance Company, 282 N >. 874 


1935) 

2 Alfama v. Rose, 13 f 1 R83 N 
(2d) 868 (Mass 1949) f p insurance 
tificate was involved in which an untrue aff 
was made to procure duplicate 
politan Life Insurance Company 
Life Cases 1160, 30 N. E. (2d) 

1940) 
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(1) When the owner of a policy claims it 
has been lost or destroyed, will you issue a 
luplicate policy to him? 


If “yes,” then 
(a) Must the owner sign an affidavit of 


loss?’ 


(b) Must all beneficiaries, assignees, 
pledgees or others having any interest in 
the policy also sign? 


Lost Policies 
and Interpleader Actions 


(c) Any other conditions? 


Appendix 


(d) How extensive an investigation, if 
any, do you make of the facts set forth in 
an afhdavit of loss? 


Replacement of Life Policies 





the affidavit or other circumstances indicate 


the possible presence of an adverse claimant 


Four companies say no_ investigation 


unless there has been a divorce 
Five 


heir files or other ¢ 


companies say no investi 
ircumstal 


y may 


(2) If you will not issue a duplicate policy 
under the facts set forth in (1), will you 
issue a copy of the lost policy or else a 
certificate of loss or certificate of insur- 
ance? 


Yes 


re 


(3) We note that the policies of many 
companies provide that payment of the 
proceeds will be made only upon the sur- 
render of the policy. If convenient, will you 
please comment on why this provision was 
originally included in your policies and why 
you continue to have it in any current forms 
which you may use. 


(4) If the insured is deceased and claim 
for settlement is made by a beneficiary, as- 
signee or other interested person under 
a lost policy not previously reported as 
lost, what procedure do you follow? 


ht es 


(5) In any of the above situations, do you 
require the posting of an indemnity bond? 
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If “yes,” then describe the circumstances Five mpanies ate 
and procedure followed. emnity agree 


ng (b) Any other conditions? 


(c) If your procedure for handling a cash 
surrender under these circumstances varies 
from: that in a policy loan, outline the dif- 

Vl , ferences. 


(6) In issuing a duplicate policy, do you é 
require the insured, the policy owner, all ' is 
beneficiaries, all assignees, as well as all 
others having any interest in the lost policy, 
to agree to waive all rights under the lost 
policy and to surrender it to the company 
if it should ever be found? 


(7) Where the original policy has been 
lost or destroyed, will you nevertheless 
a ew Laan ? 

_— 7 parts ar (8) If you have issued a duplicate policy 
sieht ' or a copy of a lost policy, will you permit 
Thirty-four I es te a change of beneficiary to be endorsed 

upon it? 


If “yes,” then: ran 4 os a o a i: 


(a) Do you require an indemnity bond? ( 
Yes: 2 N 82 
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If “yes,” do you impose any conditions 
in such case? 


(9) Has your right to require indemnity 
bond in any of the above circumstances 
ever been tested by litigation? 

\ 


\ 64 


If “yes,” describe briefly and please give 
citations to reported cases 


(10) Has your company ever suffered a 
loss as a result of issuing a duplicate policy 
or a copy where the original was claimed 
to be lost? 


‘ 


If not, have you nevertheless become in 
volved in litigation as a result? 


17 ‘ 4 
Y ¢ ‘ + 


If “yes,” describe the circumstances 


(11) 


Do you 


make 


any charge for the 
j 


issuing of a duplicate or a copy and, if s 


in 


what 


amount? 
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(12) If your supply of a certain policy 
form no longer in use is exhausted and you 
are requested to issue a duplicate of that 
particular form, what procedure do you 
follow? 


(13) In pr 
cedures for the issuance of duplicate policies, 
policy loans, l 
ments where policies are claimed to be lost 
or destroyed, 
siderations of a purely legal nature or more 
by considerations of an administrative-cler 
ical nature? 


escribing conditions and pr 


cash surrenders, or 


are you guided more 


S 
te 
( side i 4 Sk 
) 4s 
One ts é é 
S ‘ t S ! é é 


Replacement of Life Policies 


ie 


(14) Any other comments you desire to 
make on this general topic of “Problems in 
Replacement of Life Policies.” 


\ 





WW E ARE DISCUSSING a new 
Policy Affidavit” form to includ 
current | f » te sar 
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ene ul 
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LIEN ATTACHES TO CASH SURRENDER VALUE 
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By JACOB GOLDBERG 
CPA, Chicago 


COST of LIFE INSURANCE 
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In this article, which is reprinted from TAXES for March, 1958, 
Mr. Goldberg discusses certain misconceptions concerning the ac- 
tual cost of life insurance purchased with borrowed money. His 
analysis was prompted by an article on split-dollar and bank- 
financed insurance plans which was published in the October, 
1957 issue of this Journal. In the discussion which follows at 
page 475, a University of Chicago law professor takes issue with 
some of Mr. Goldberg’s points, and presents his analysis of bank- 
plan financing, which begins with the premise that a life policy 
is a combination of an investment and a pure insurance feature. 
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Cost of Life Insurance 471 





Arn annual summary of life 
offered by nearly all of the | 
panies in the United States 
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Cost of Life Insurance 





(2) 


Gross 


Proceeds 
$100,000 
100,000 
100.000 
100,000 


100,000 


ioan ca 


[The End 
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Bank-Plan Financing 


and the Cost of Life Insurance 


By WALTER J. BLUM 


Bank-Plan Financing 





e problem can be overgs 
erms: Of two comparable pol 
higher premit (after dividends 
i lower net out , if the contract 
before a given anniversary ] 
regarded as providing higher « 
surance than the other contract‘ 


476 


IL J—July, 1958 





Bank-Plan Financing 








Bank-Plan Financing 





ment teatu 


earned on the inves 
policy, however, no adjustment 
, 


inasmucn as 


income 


$100,000 
100.000 
100.000 
100,000 


100.00 
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[The End] 


COURT CONGESTION 


Bank-Plan Financing 





Winning a case by cross-examination is difficult, but losing 
a case by cross-examination is easy. This fact is emphasized 
by Mr. Hinshaw in a helpful and practical discussion of the 


Cross-Examination of Witnesses in 


Y ENERALI 
teats ak 


rk 


Most Useful Qualities 


cross-examinati 


cretion of the 
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Casualty Cases 


By JOSEPH H. HINSHAW 


Know How to Ask What You Ask 


Cross-Examination 





aminer proceed from one 

another and back again, so 

is at a loss to know what is 

The rabbit which runs straight 
j 


dog has a good chance to win 


dodges at right angles 


across the corner and ca 


clk S€ 


evident 
escape, 
lit 
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be extracts 
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consider caré 
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Irresponsive Answer 


Impeachment 


eXake 


Cross-Examination 





thereby 


at 


pitai re cord 
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Testing Memory of Witness 


Witnesses Who Are Regarded 
with Favor by Juries 


‘ 


Cross-Examination 





The Woman Witness 
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Expert Witness 


Exhibits Offered in Evidence 


ex 


Cross-Examination 





» cert 


(Continued on page 503) 
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State Fund Loss Experience 
Excluded 


Internal Controls Imposed 
on Illinois Insurance Companies 


(Continued on page 493) 


State Department Rulings 491 





PEGHIROY AS. GRRL: we 


EVADA—A domestic insurance com- 
pany may not make loans to stock- 
holders, directors, officers or employees. 
This law, however, does not apply to for- 
eign insurance companies. 
{ ; ¢ + \ 
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'y’ EXAS—A purchaser of securities who 

retains an unqualified option to ter- 
minate a purchase agreement and relieve 
himself of any further obligation thereon is 
not a “debtor” eligible for insurance. 


STATE DEPARTMENT RULINGS 


ec 


Attorneys General 


Continued from page 491 





Survey Hospital and Medical Plans 
to Determine Fair Rates 


Julius Wikl S 


S 


FTC Lacks Jurisdiction 
over A & H Advertising 
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PERSONS AND EVENTS 


The Coverage 


Arch E. Northington, 


varre, 


McConnell, 


Joseph S 
Knowlton 


R. Howell 


Wikler 


Gerber 


Joseph A. Na- 
I F. Britton 


Donald 

Charles 

Julius S. 
Francis R. Smith 
Paul J. Rogan 


New Package Dwelling Policy 





Report of the Nuclear Energy 
Liability Insurance Association 


l. Dewe 


x 


base imi vO l | 25,000/38500,000 
all forms 
(17) Physical 
others in the car 
the insured 


a limit of $250 
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The Coverage 


Microfilms 
of 


Prior Volumes of 


The Insurance Law Journal 


Available to 


Regular Subscribers Only 


Address inquiries to 
UNIVERSITY MICROFILMS 
313 North First Street 
Ann Arbor, Michigan 


497 





barred by the 
oad form exclu 

Dorsett rep 

insurance 


subject to 


Nonscheduled Air Carriers— 
Excluded from Airline Policy 
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og 
Selected Decisions oA 
from Ali Jurisdictions ~~ 


NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Subcontractor’s Liability 

for Fire Loss 
Where an independent contract 
tionship existed, a general 
could not be held liable for the negligenc 
of its subcontractor 
failed properly to tend a trash fire 
spread and burned down ; 
Circuit 


Negligence 





Spectator at Game Injured— 
Ball Club's Liability 


A ball club is liable for injuries sustained 
by a spectator and inflicted by other spec- 
tators where there is negligence in failing 
to maintain ushers at proper places. The 
injured one assumed no risk. Wisconsin. 
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Manufacturing Chemist's Liability 
for Inadequately Labeled Product 


Where a plaintiff’s husband was fatally 
poisoned by carbon tetrachloride vapors 
because of the manufacturer’s negligent 
failure adequately to label the container, 
t against 
a drug distributor for the wrongful death 
f her husband. Florida 


Negligence 


Notary Liable 
to Beneficiary of Will 


A notary public who drew up a will but 
failed to properly attest it was liable to 
the beneficiary for the damage caused by 
his negligence, even though they were 
not in privity of contract. California. 





extent to which the transaction was intended 


affect the plaintiff; the foreseeability 
+ } } / , 
arm to him; the degt 
plaintiff suffered 
+} + } 


e connec 


Malpractice—Failure 
to Exercise Ordinary Care 


A patient was allowed to recover damages 
in a malpractice action where a surgeon 
failed to exercise ordinary care when he 
sutured a severed median nerve to a 
severed tendon in the patient’s 
Massachusetts 


wrist. 


Releasing the Original Tortfeasor 
Bars Subsequent Action 


Where an 
original tortfeasor, the m 


injured motorist released the 
ytorist could not 
maintain an action for malpractice against 
the physician who had Tenth 
Circuit 


treated her. 
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Short Short: Texas 


CROSS-EXAMINATION OF WITNESSES IN CASUALTY CASES 
Continued from page 490 


[The End] 


Negligence 503 





LiFe 

| Summaries of Selected 
Decisions Recently Reported 
by CCH LIFE INSURANCE 


REPORTS 


Paid-Up Insurance— 
Double Indemnity Construed 


The double indemnity coverage in a 20- 
year-payment life insurance policy lapses 
upon its twentieth anniversary. Arkansas. 


Homicide Exclusion Applicable 


under the double indemnity 
provisions of a life insurance policy w: 
denied where the policy’s homic 
clusion clause encompassed death 
assault and battery 
North Carolina 


Recovery 


upon an 
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Contract Providing for Insurance 
Held Optional 


A widow sued to recover damages for the 
alleged fraudulent failure of defendants— 
a savings and loan association and an in 
surer—to put into effect a policy of in- 
surance on the decedent’s lif The court 
affirmed judgment for the defendants, 
pointing out that nothing in the evidence 
warranted a conclusion of fraud or estop- 
pel. South Carolina 


Coverage Begins 
with Date of Application 


Under the court’s construction of a life 
policy, an applicant was insured under an 
interim contract until his application was 
definitely accepted or rejected by the com- 
pany. Hence the insurer’s subsequent re- 
quest for a physical examination, which 
request arrived after the insured died, 
was not considered a timely rejection 
Tennessee. 


Life, Health—Accident 





Amount of Payments 
Subject of Litigation 


Where medical treatment was required 
subsequent to the period of limitations 
specified in the insurance contract, it was 
not compensable under the terms of the 
policy. Georgia 
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FIRE 


Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


Recovery for Property Subject 
to Executory Contract of Sale 


An insured’s recovery for the destruct 


: 
j 
of his building by fire could n 


to the balance due under an executory 
contract of sale. The insurers were not 
exempt trom 


paying, according to the 
tenor of their insuring agreements, t 
the extent of the actual cash value 


property at the time of the 


loss. Illinois 


Comprehensive Liability Policy— 


‘‘No Action”’ Clause Construed 


An insurer’s unjustified refusal to defend 
relieves the insured from his contract 
obligation not to settle, and he may make 
a reasonable settlement or compromise 
without losing his right to recover on the 
policy Levies 


Fire and Casualty 





excluded from cover: 
It also insisted that 


ied because 


Coinsurance Clause 
in Fire Policy Violated 


Where the plaintiff failed to maintain in- 
surance at 75 per cent of the actual cash 
value of the property, as was required by 
the coinsurance clauses of his fire policies, 
he became an insurer to the extent of the 
deficit and had to bear his proportionate 
part of the loss. Louisiana. 
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Explosion Coverage— 
Water Damages Premises 


An insured’s store was flooded when a 
hose, comprising a part of the circulating 
system of an air conditioner, became de- 
tached from its fittings. Recovery under 
a policy affording coverage against ex- 
plosion was permitted. Texas. 


Fire and Casualty 


Tavern Patron’s Injuries 
Not Covered by Casualty Policy 


A tavern operator’s insurance carrier was 
not obligated to defend a suit against its 
insured by a patron who was served liquor 
ntil he became so drunk that he fell off 
bar stool and sustained injuries, because 
injuries were not “caused by accident.” 





AUTOMOBILE 
Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


‘Automatic Coverage for New Car”’ 
Analyzed by Court 


A policy covering a fleet of cars owned 
by the insured did not cover an auto- 
mobile which was intended to replace 
one of the insured fleet cars but which 
was demolished while in transit and had 
never actually replaced it. Utah. 


\ partnership suc 


Funeral-Director Endorsement 
Subject of Litigation 


Where an automobile policy endorse- 
ment insured a funeral director’s auto- 
mobile for uses incidental to his business, 
the court construed this to mean the 
business of the particular insured, and 
not funeral directors’ business in the 
abstract. Fifth Circuit. 
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Vehicle Exclusion Rider Construed 


Where an insured’s bulldozer fell 
a carrier and struck 1 
the insured could not recover 


insurer damages paid to the motor 
because the policy exclu accidents 
involving equipment which was towed 
or carried on a power hic] 


Colorado 


Extended Medical-Payments Clause 

—lInsurer’'s Liability 
Where an insured did not live under the 
same roof with his daughter, as required 
by the policy, he could not recover, from 
his liability insurer, medical expenses 
paid on behalf of his daughter who had 
been injured in an auto accident. Texas. 


Automobile 





he relatives of 


at because 


Lease on Truck Does Not Give 
Insurer Right of Subrogation 


A truck, which the insured had leased 
from the defendant, was involved in an 
accident. As required by the lease, the 
insured had obtained liability insurance. 
The insurer, which paid the claim arising 
from the accident, could not obtain by 
subrogation the amount of the payment 
from the defendant, since he had no duty 
to indemnify the insured. Fourth Circuit. 
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In Futwee Gssues 


We RECEIVE law reviews from over 100 
United States law schools. Most of these 
reviews are of small circulation, limited to 
alumni. They contain very interesting and 
valuable crticles which deserve wider notice 
than their own circulation affords. 


We have selected several articles of interest 
to the insurance lawyer and the tort lawyer 
to be reprinted, with the permission of these 
publications, in full text with footnotes. We 
think you will enjoy these articles and will 
profit from our bringing them to your attention. 


One article deals with the doctrine of res 
ipsa loquitur and radiation injury. The rapidly 
increasing use of radioactive materials and 
radiation generating machines has stimulated 
a growing interest in the legal problems which 
w follow the widespread usage of such 
d 


evices. 


Another article deals with the use of actu- 
arial tables in the computation of damages, 
telling how they can be used more accurately. 
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veniently keeps important information with you for quick reference. 


to last, this handy Case is made of genuine top-grain cowhide, cut and 
sting specifications. Don’t worry about room .. . there’s plenty! 
aside pockets, a full-opening zipper fastener, with leather gussets, 
ccommodate up to 500 CCH Report pages, all held securely in place 
ngs. 
ith CCH, these Zipper Cases are n 
»where, cost far less than those of the 
yarable type. 

Personalized, Too! 
ance in full accompan 
or initials will be st: 
t no additional cha 





1.75 each, delivered anywhere in ull 
Continental United States 


w 


) MAIL THE ATTACHED ORDER CARD NOW! 





Accessories Available Only from 


CH PRODUCTS CoMPANY 


BOOKS BY MAIL 
25 W. PETERSON AVE., CHICAGO 46, ILLINOIS 








